The seas-all the seas-cry for regulation as a veritable res communis omnium. 
I. INTRODUCTION
Climate change litigation has been transformed from a creative lawyering strategy to a major force in transnational regulatory governance of greenhouse gas emissions over the last couple of years.
Several actions related to climate change have been initiated in national courts and regulatory agencies in several countries, 2 as well as two actions in * Senior Fellow, Santa Clara University School of Law, Santa Clara, California, wburns@scu.edu, 408.551.3000 x6139. Ph.D., International Environmental Law, University of Wales-Cardiff School of Law. Second, the United States, one of the world's largest emitters of greenhouse gases 10 and a State with an abject record in addressing climate change, was one of the first nations to ratify UNFSA, 11 and has played an active leadership role in its implementation. 12 UNFSA thus presents an excellent forum in which to engage the United States and other major greenhouse gas emitters, including the European Union and China, on climate issues. Finally, unlike the other international fora where climate change actions have been pursued to date, UNFSA provides a dispute resolution mechanism with teeth. 13. See infra sec. D.2. By contrast, under the American Convention on the Rights of Man, which is invoked in the Inuit's petition to the Inter-American Commission on Human Rights, the Inter-American Commission's only recourse, should it find the United States to have violated the human rights of the Inuit, is to issue a report outlining conclusions and non-binding recommendations.
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An article of this length necessarily cannot discuss all of the intricate scientific and legal issues that an action of this nature would invoke; rather it seeks to lay a foundation for further research and discussion. In this pursuit this article will: 1) Provide an overview of climate change science; 2) Examine the exigency that has spurred climate change litigation: the inadequacy of international and national responses to climate change; 3) Outline the potential impacts of climate change on fish species, with an emphasis on the potential impacts on highly migratory fish species and straddling stocks; 4) Provide an overview of UNFSA and potential actions for climate change damages under the Agreement; and 5) Briefly discuss potential barriers to such actions.
A. Overview of Climate Change Science
The most recent assessment by the Intergovernmental Panel on Climate Change (IPCC) 14 This Section provides an overview of the scientific understanding of the growth and impact of greenhouse gases.
The surface of the Earth is heated by solar radiation emanating from the sun at short wavelengths between 0.15 and 5 μm. Each square meter of the Earth receives an average of 342 watts of solar radiation throughout the year. 17 Approximately 26% of this radiation is reflected or scattered back to space by clouds and other atmospheric particles, and another 19% is absorbed by clouds, gases and atmospheric particles.
18 Fifty-five percent of incoming solar energy passes through the atmosphere. Four percent is reflected from the surface back to space, so 51% reaches the Earth's surface. The heating of Earth's surfaces causes re-radiation of approximately one third of this energy in the form of longwave band (wavelengths of 3-50 μm), or "infrared," radiation. This absorption is termed the "natural greenhouse effect" because these gases, which are termed "greenhouse gases," operate much like a greenhouse. They are "transparent" to incoming short-wave radiation, but "opaque" to outgoing infrared radiation, which causes them to trap a substantial portion of such radiation and re-radiate much of this energy to the Earth's surface, thereby increasing surface temperatures.
21
While greenhouse gases comprise only 1% of the atmosphere, 22 they are critical to the sustenance of life on Earth because they elevate surface temperatures by about 33°C.
23
Prior to the Industrial Revolution, atmospheric concentrations of naturally occurring greenhouse gases had been relatively stable for ten thousand years.
24
As a consequence, the net incoming solar radiation at the top of the atmosphere was roughly balanced by net outgoing infrared radiation. 25 However, with the advent of fossil fuel burning plants to support industry, automobiles, and the energy demands of modern consumers, as well as the substantial expansion of other human activities, including agricultural production, "humans began to interfere seriously in the composition of the atmosphere" 26 amounts of additional greenhouse gases. The human-driven buildup of greenhouse gases in the atmosphere has resulted in "radiative forcing." That is, increased levels of greenhouse gases result in greater absorption of outgoing infrared radiation and ultimately an increase in temperatures when a portion of this radiation is re-radiated to the Earth's surface.
27
The most important anthropogenic greenhouse gas over the past two centuries has been carbon dioxide, which is primarily attributable to fossil fuel combustion, 28 cement production, and land-use change. warming. 49 However, there is a very real possibility that sea levels will rise much more than this because the IPCC assessment fails to evaluate potential dynamical responses of ice sheets in Greenland and the West Antarctic, 50 which may exert substantial positive feedbacks on sea level rise over the next century and beyond. 51 As Hansen avers:
In the longer term, if annual temperatures increase by more than 3°C in the Antarctic region, which is highly likely by the end of this century, one study projects that globally averaged sea-levels could increase by 7 meters over a period of 1000 years or more, 52 while Hansen estimates that sea levels could rise as much as 6 meters within the next century. 53 It is anticipated that climate change will have dire implications for both natural systems and human institutions.
54 Some of the most serious impacts on natural systems may occur in the world's oceans. In the following section, this piece will examine the potential impacts on fish 
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B. The Potential Impacts of Climate Change on Fish Species
As Hannesson recently concluded:
The fisheries are even more dependent than agriculture on climatic conditions. While agriculture does up to a point compensate for the shortcomings of nature . . . , the fisheries, which essentially are an advanced form of hunting, are totally dependent on what nature will or will not provide.
55
Fish species are ectothermic (cold blooded); thus, water temperature impacts growth and maturity rates, distribution and migration patterns, and incidence of disease and is the primary source of environmental impact on fish.
56
Substantially rising oceanic temperatures throughout this century will likely have negative impacts on highly migratory and straddling stocks species in many regions, especially those near the edge of their temperature tolerance range.
57
For example, the range of colder water fish species, such as capelin, polar cod and Greenland halibut, is likely to shrink, resulting in a decline in abundance. 58 A decline in nutrient upwelling because of increased stratification between warmer surface waters and colder deep water in warming oceans could also cause a decline in bigeye and yellowfin tuna in the central and western Pacific. 59 Warming oceans could also radically change the distribution of some straddling stock and highly migratory species. For example, rising ocean temperatures could result in a shift of the distribution of herring northward, upsetting a delicate agreement in the Northeast between coastal States who harvest herring within their EEZs and distant water fishing nations (DWFNs) 61 who fish on the high seas.
62
Similarly, shifts in the distribution of cod and haddock in the Barents Sea may necessitate renegotiation of existing fisheries agreements between Russia and Norway.
63
"Strategic over fishing" of stocks that are currently recovering from a historical decline may occur should cooperative management agreements of this nature collapse. 64 Warming in the Pacific could similarly result in a redistribution of tuna resources to higher latitudes, such as Japan and the western equatorial Pacific.
65
Temperature increases will also adversely affect prey species of many straddling stocks and highly migratory species.
For example, in the North Atlantic, strong biogeographical shifts in copepod and plankton assemblages associated with warming trends 66 could substantially reduce the abundance of fish in the North Sea and ultimately result in the collapse of the stocks of cod, an important straddling stock species. 67 There are already disturbing portents of this, 
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such as warming in the North Sea over the last few decades that has resulted in key changes in planktonic assemblages, causing a poor food environment for cod larvae, thereby adversely affecting recruitment success.
68
The decline of stocks has also increased their sensitivity to regional climate warming due to shrinkages in age distribution and geographical range.
69
There will also be direct biological effects from rising levels of carbon dioxide entering the oceans. Atmospheric carbon dioxide increases at a rate of only approximately 50% of human carbon dioxide emissions because of the existence of large ocean and terrestrial sinks that absorb carbon dioxide emissions. 70 Over the past two centuries, the world's oceans have absorbed 525 billion tons of carbon dioxide, constituting nearly half of carbon emissions over this period. 71 This, in turn, could result in the average pH of the oceans falling by 0.5 units by 2100, which would translate into a three-fold increase in the concentration of hydrogen ions, making the oceans more acidic than they have been in 300 million years. Shell and skeleton-building rates of organisms with carbonate shells and skeletons declined by as much as 50% in recent experiments in which dissolved carbon dioxide was increased to double pre-Industrial Revolution levels. 75 Among the species that might be severely affected are a group of planktonic snail species with calcium carbonate shells called pteropods. In the Ross Sea, the subpolar-polar pteropod Limacina helicina sometimes replaces krill as the dominant zooplankton species in the ecosystem.
76
A recent study indicates that increased acidification of pteropod habitats in the Sea might ultimately result in the disappearance of the species from Antarctic waters, or shift its distribution to lower latitudes. 77 The potential exclusion of the pteropod from other polar and sub-polar regions could have negative impacts on several straddling stock species for which it is a prey species, including North Pacific salmon, mackerel, herring and cod. 78 Other potential impacts of reduced pH in the oceans could include disruptions in the carbon cycle and the nutrient ratios, which could adversely . In the next section, this article will examine the prospects for national and international institutional responses to climate change, primarily national legislation and treaties, to address the threats posed by climate change, including fish species.
C. International Legal Responses to Climate Change
The primary international legal response to climate change to date is the United Framework Convention on Climate Change (UNFCCC), 80 which entered into force in 1994 and has been ratified by 189 countries and the European Economic Community (EEC). 81 Unfortunately, resistance by several nations, most prominently the United States and OPEC States, to mandatory reduction targets for greenhouse gas emissions led the drafters to resort to "constructive ambiguities" and "guidelines, rather than a legal commitment."
82 Thus, the UNFCCC merely calls on the Parties in Annex I (developed countries and economies in transition) to "aim" to return their emissions back to 1990 levels. 83 By 1995, the greenhouse gas emissions of most developed countries were already well above 1990 levels and a study by the Organization of Economic Cooperation and Development projected that emissions from industrialized countries would rise between 11-24% over the next fifteen years. 84 The realization that more substantive measures were necessary ultimately led to the adoption of the Kyoto Protocol to the The Protocol calls for industrialized States and States with economies in transition to reduce their aggregate greenhouse gas emissions to at least 5% below 1990 levels in the commitment period of 2008 to 2012. 87 In addition, parties will establish commitments for subsequent periods through amendments to pertinent provisions of the Protocol, with consideration of such commitments to begin at least seven years before the end of the first commitment period. 88 Unfortunately, for several reasons, the Protocol is not the panacea that the popular press sometimes portrays it to be. First, President Bush announced in 2001 that the United States, responsible for 25% of the world's anthropogenic greenhouse gas emissions, would not become a Party to the Protocol. 89 As an alternative, the President proposed the "Global Climate Initiative" (GCI) as part of his 2002 "Clear Skies Initiative," which would seek to reduce the "greenhouse gas intensity" of the U.S. economy by 18% over the next ten years.
90 "Greenhouse gas intensity" is defined as the ratio of greenhouse gases to economic output. 91 While touted as a bold approach by the Bush Administration, in reality, the GCI constituted an extremely tepid response by the world's largest producer of greenhouse gases. While the Kyoto Protocol would have committed the United States to reduce its greenhouse gas emissions by seven percent below 1990 levels, 92 emissions will be more than 32% above 1990 levels by 2010, and more than 50% above 1990 levels by 2020. 95 The steady upward projection of emissions is in no small part attributable to the U.S.'s continued commitment to coal, which produces triple the carbon dioxide per unit of energy as natural gas and double that of oil.
96
Fifty percent of the electricity generated in the United States is currently produced from coal and an estimated 130 new coal-fired plants are on the drawing boards.
97
As the IPCC recently observed, energy infrastructure decisions over the next few decades will exert substantial influence on future greenhouse gas emissions given the long lifetimes of such facilities.
98
There is some hope that the United States may be prepared to re-engage the world community. At the G8 Summit in June of 2007, the United States joined the other States in adopting an "Agenda for Global Growth and Stability," which included a section on addressing climate change. In the Agenda, the G8 States acknowledged the need for "resolute and concerted action" to reduce greenhouse gas emissions, and that "tackling climate change is a shared responsibility for all." 99 However, primarily because of U.S. resistance, the G8 stopped short of agreeing to specific targets and timetables for reducing emissions. Rather, it only pledged to "consider seriously" the decisions made by the European Union (EU), Canada and Japan to reduce emissions by at least half of 1990 levels by 2050. Second, in developing the rules for implementing the Protocol, many concessions were made to wavering nations that substantially diluted the Parties' commitments. Thus, some analysts believe that implementation of the Protocol will ultimately result in substantially less reductions in emissions than originally contemplated, or even a net increase over 1990 levels. 103 Third, it is far from clear that most of the industrialized State Parties to Kyoto will fulfill their obligations in the first commitment period. For example, Japan's emissions are currently more than 14% above its Kyoto targets. 104 Canada's emissions are now more than 30% above 1990 levels, 105 and the government recently acknowledged that it will not meet its commitments, but will seek to achieve less ambitious establishes an institutional framework in the region that hopefully will both commit to further reductions in the future and help to pressure the federal government to establish national mandates. Moreover, a large number of states are taking actions to reduce greenhouse gas initiatives, including through renewable portfolio standards, greenhouse gas emissions targets, and tax incentives to reduce emissions. See PEW CTR. ON 
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106
Even the EU, the staunchest supporter of the Protocol, is struggling to meet its commitments. Greenhouse gas emissions in the EU rose in 2004 and 2005, 107 and seven of the EU-15 States are projected to exceed their individual emission limits set by the EU. 108 The European Commission projects that the bloc's Kyoto commitment will be met through the implementation of additional initiatives, but has emphasized that there is little room for error at this point. 109 Finally, even if the Kyoto Protocol, as originally drafted, was faithfully implemented by all industrialized nations, it would constitute only an extremely modest down payment on what ultimately must be done to stabilize atmospheric concentrations of greenhouse emissions. This is true for two primary reasons.
First, as indicated above, the Kyoto Protocol calls for Annex I Parties to reduce their overall greenhouse gas emissions by 5% in the first commitment period.
110
By contrast, stabilization of atmospheric greenhouse gases at levels that produce no more than a 2-3˚C increase in temperatures from pre-Industrial Revolution levels, which many climate experts cite as a critical "climate tipping point that could lead to intolerable impacts on human well-being," 111 will require the world community to reduce Particularly disconcerting was the successful opposition by the G77 countries and China to the European Union's efforts to insert language in negotiating documents that would have committed the Parties to try to keep temperature increases below 2ºC. 123 Furthermore, the G77/China bloc expressed the view that developing countries should not be required to assume binding obligations to reduce emissions, given their need for rapid economic growth and development. 124 Rather, the focus at COP12 was on adapting to climate change impacts that increasingly seem inevitable. While many have characterized UNCLOS as "a constitution for the oceans,"
125

Says its Carbon Emissions not
133 it provides only general governing principles for the management of straddling stocks and high migratory species. In cases where stocks are found within the EEZs of two or more coastal States, or an EEZ and an area beyond it, UNCLOS merely requires that the pertinent fishing States "seek" to agree upon management measures either directly or through sub-regional or regional organizations.
134
In the case of highly migratory species, coastal States and other States with nationals fishing in the region are exhorted to cooperate directly or through international organizations "with a view" to ensuring conservation and optimal utilization. 135 A proposal by some coastal States for an arbitration clause was beaten back by DWFNs and subsequently withdrawn. 136 Thus, States may, consistent with the provisions of UNCLOS and in good faith, fail to agree to conservation measures to protect highly migratory and straddling fish stocks. 137 The lack of binding obligations in UNCLOS for high migratory species and straddling stocks was largely attributable to fishing in these regions not being considered a 
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138
However, large distant water fishing fleets were increasingly displaced from their traditional fishing grounds as coastal States began to claim their rights within their EEZs. This placed rapidly increasing pressures on high migratory species and straddling stocks. 139 Moreover, technological breakthroughs during this period, including satellite tracking, specially designed nets to compensate for the reduced density of stocks on the high seas, and larger and more efficient vessels, facilitated an everexpanding scope of fishing operations by DWFNs. 140 Overall, the proportion of catches taken beyond 200-mile EEZs doubled during the 1990s.
141
These trends quickly took their toll. In 1994, the U.N. Food and Agriculture Organization (FAO) reported that straddling fish stock catches in EEZs and high seas had been declining since 1989, and that many highly migratory fish stocks, including a majority of tuna species, were depleted, in some cases, severely. However, while the focus of UNFSA is on the relationship between coastal States and States fishing in areas beyond EEZs, there are a large number of provisions that could give rise to claims associated with climate change impacts on straddling stocks and highly migratory species.
UNFSA and Climate Change
UNFSA adopts the well-recognized "no harm rule" of international environmental law, which obliges States to ensure that activities within their jurisdiction or control do not result in injuries to the interests of other States or areas beyond national control.
151
UNFSA provides that "States Parties are liable in accordance with international law for damage or loss attributable to them in regard to this Agreement."
152
Many of the provisions of UNFSA, in turn, could provide the basis for a Party to bring an action against one or more other Parties for climate-related damages to fisheries.
As indicated above, the Agreement's primary objective is to ensure the long-term conservation and sustainable use of straddling fish stocks and highly migratory species. Moreover, the Agreement requires the Parties to "minimize pollution."
156 While the Agreement does not define the term "pollution," Article 4 provides that UNFSA is to be "interpreted and applied in the context of and in a manner consistent with the Convention." 157 Thus, it is germane to look at the definition of pollution provided for in UNCLOS. In pertinent part, UNCLOS defines "pollution of the marine environment" as:
[T]he introduction by man, directly or indirectly, of substances or energy into the marine environment . . . which results or is likely to result in such deleterious effects as harm to living resources and marine life . . . hindrance to marine activities, including fishing . . .
158
Rising ocean temperatures related to climate change could not reasonably be construed as a "substance" under Article 1.1 of UNCLOS.
However, the rising ocean temperatures would likely be construed by a dispute resolution body as "energy" because the introduction of heat, such as waste water from production processes, appears to fall under this rubric. 159 Moreover, as developed above, the uptake of anthropogenically-generated carbon dioxide into the oceans can result in direct deleterious impacts on marine life, 160 which clearly brings carbon dioxide under the definition in Article 1.1 of UNCLOS of a polluting "substance" introduced into the ocean.
Where necessary, UNFSA also imposes obligations on the Parties to adopt conservation and management measures for "species belonging to the same ecosystem or associated with or dependent upon target species . . ." and to "protect biodiversity of the marine environment." Parties are obligated to ensure adequate implementation and enforcement of such measures "through effective monitoring, control and surveillance." 162 Finally, UNFSA requires the Parties to promote and conduct relevant scientific research. 163 In the context of climate change, a coherent research agenda is extremely important to ensure quantification of potential impacts on specific species and to incorporate such impacts into stock assessment processes that are critical for successful long-term management of marine species. 164 Thus, to the extent that climate change may result in the diminution of certain stocks, or alter their distribution in a way that adversely affects the interests of discrete Parties, a cause of action could arise under the Agreement by which Parties might seek: 1) damages; 2) enforcement of conservation obligations; and 3) a commitment by all Parties to assess the potential impacts of climate change on species regulated under UNFSA..
Rare among international environmental agreements, UNFSA provides for a binding dispute resolution mechanism when efforts to resolve the dispute through non-binding methods, e.g. negotiation, inquiry, mediation or conciliation, have been unavailing. Part VIII of the Agreement applies the dispute resolution mechanism set out in Part XV of UNCLOS to any dispute under the Agreement, even where one or more of the disputants are not Parties to UNCLOS. 165 As Hafetz observed, UNCLOS "creates a binding system of obligations and dispute resolutions, which confers on a forum international jurisdiction, authority, and implementing powers that exceed those of other international environmental law forums and rival those conferred on the 
E. Potential Barriers to Causes of Action under UNFSA
A Party to UNFSA pursuing an action based on climate change damages would face some imposing barriers, though none need prove fatal:
Causation
As Smith and Shearman observe, "establishing legal causation in climate change actions-that is, proving that a defendant's actions caused the harm suffered by a plaintiffwill pose the greatest obstacle for a majority of plaintiffs." 169. See id. art. 287(1). Special arbitral panels may be convened for disputes involving "(1) fisheries, (2) protection and preservation of the marine environment, (3) marine scientific research, or (4) Domestic legal systems, and to some extent international law, draw a distinction between general and specific causation. The former refers to the causal link "between an activity and the general outcome," and the latter to the causal link between a specific activity and specific damage. 175 It is likely that both aspects of causation would be raised in an UNFSA climate action.
General Causation
In many cases, declining fish stocks or shifts in distribution may be attributable to a number of factors other than, or in conjunction with, climate change, including overfishing, 176 
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Parties to UNFSA to adopt measures to reduce these emissions to levels that substantially reduce the threat to high migratory and straddling stock species.
182
Second, all causation challenges must be considered in light of the regime's precautionary principle provisions. Recognition of the failure of the assimilative capacity paradigm to adequately safeguard the environment led to the formulation of the precautionary principle:
The precautionary concept advocates a shift away from the primacy of scientific proof and traditional economic analyses that do not account for environmental degradation. Instead, emphasis is placed on: 1) the vulnerability of the environment; 2) the limitations of science to accurately predict threats to the environment, and the measures required to prevent such threats; 3) the availability of alternatives (both methods of production and products) which permit the termination or minimization of inputs into the environment; and 4) the need for long-term, holistic economic considerations, accounting for, among other things, environmental degradation and the costs of waste treatment.
183
"The precautionary principle can also be viewed as a safeguard against the opportunism of decision-makers in situations of asymmetric information or imperfect monitoring by society."
184
In the context of management and conservation of wildlife species, the principle reflects the recognition that "scientific understanding of ecosystems is complicated by a host of factors, including complex and cascading effects of human activities and uncertainty introduced by naturally chaotic population dynamics." 185 UNFSA provides that "States shall apply the precautionary approach widely to conservation, management and exploitation of straddling fish stocks and highly Thus, even under scenarios of uncertainty about a given threat, such as climate change impacts, Article 6 of UNFSA provides "[t]he absence of adequate scientific information shall not be used as a reason for postponing or failing to take conservation and management measures." 187 As Colburn observes, "[t]he precautionary approach essentially reverses the process of marine scientific research (MSR) application in the management of straddling and highly migratory fish stocks, allowing states and RFOs to proceed with conservation measures even in the absence of scientific certainty." 188 Thus, in the context of potential threats posed by climate change to fish species regulated under UNFSA, it can be argued that the Parties have an obligation to take action even in the absence of definitive proof of causation.
Specific Causation
The targeted Party in a climate-related UNFSA action might argue that climate change is caused by a multitude of anthropogenic sources, and thus, any specific harm cannot be attributable to a specific Party, even a large greenhouse emitting State such as the United States or China. The issue of specific causation would be most germane in cases where a moving Party seeks damages. 189 A Party to UNFSA might not seek monetary damages in pressing a climate change case against another Party. Rather a Party bringing such an action might be exclusively, or in the alternative, seeking a commitment by the targeted Party to fulfill its "duty to cooperate" under the treaty 190 by enacting effective measures to contribute to the goal of "long-term sustainability of straddling fish stocks and highly migratory fish stocks . . . ." 191 Under the terms of UNFSA, as well as customary international law, all treaty obligations must be fulfilled in
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A VOICE FOR THE FISH? 643 good faith, the principle of pacta sunt servanda. 192 The obligation of good faith, which Henkin has correctly characterized as "the most important principle of international law," 193 imposes a duty upon treaty Parties to exercise their sovereign rights in a manner that is consistent with their treaty obligations. 194 Moreover, the failure to fulfill treaty obligations in good faith constitutes a breach of treaty obligations and entails international responsibility. 195 Furthermore, a finding of a breach of a treaty obligation would not require the establishment of specific causation:
It is important to note that injury or material damage is not a prerequisite for the existence of a wrongful act, i. Thus, any UNFSA Party failing to make a good faith effort to address its anthropogenic emissions of greenhouse gases, given their potential impact on fish species, could be found to be in violation of the treaty even in the absence of establishment of specific causation. This breach, in turn, would impose an obligation on the breaching Party to cease its wrongful conduct, 197 which in this context would require a JUSTICE SCALIA: Troposphere, whatever. I told you before I'm not a scientist.
(Laughter.)
JUSTICE SCALIA: That's why I don't want to have to deal with global warming, to tell you the truth.
203
Parties bringing an action before ITLOS or an arbitral panel might experience similar reservations on the part of the dispute resolution body to grapple with the complicated technical issues associated with climate change, especially since the primary area of expertise of tribunal or panel members may be more traditional fisheries issues, such as the impact of harvesting on species. UNFSA provides two mechanisms to help address this concern. First, in cases where "a dispute concerns a matter of a technical nature," the States involved in a dispute may refer the dispute to an "ad hoc expert panel," which will confer with the Parties and seek to resolve the dispute without recourse to binding procedures. 204 A Party seeking to press a climate change claim could certainly seek to engage another Party in such negotiations initially, and should this fail to resolve the dispute, seek to introduce the panel's scientific findings in a binding dispute resolution forum.
Additionally, if both Parties agree to it, cases of this nature can be referred to a "special arbitral panel." 205 Under UNCLOS's dispute resolution provisions in this context, which UNFSA fully incorporates, 206 a panel hearing a climate change-related dispute could be constituted by experts in the fields of fisheries, marine environmental protection, marine scientific research, drawn from the FAO, the United Nations Environment Program and the Intergovernmental Oceanographic Commission, 207 all of whom have expertise on the nexus of fisheries and climate change. Of course, as indicated above, this provision of UNFSA can only be invoked with the consent of both parties. Thus, there is a very good chance that a party against which a climate action would be brought would refuse, believing that ITLOS or an arbitral SANTA CLARA LAW REVIEW [Vol:48 panel might be far less likely to grapple with complicated science associated with such a case. Perhaps an even more imposing barrier to a cause of action under UNFSA may be the perceived threat to the legitimacy of a dispute resolution body should it enter a decision against a hegemonic State and that State should choose to either ignore the decision or drag its feet. As Strauss observes, international tribunals carefully marshal their political capital in an effort to preserve and enhance their legitimacy:
While the official function of international tribunals is to find the pre-existing law; in reality, for judges to have their decisions so accepted, they must engage in the creative process of negotiating the differing global interests to formulate results that are in accord with the international community's normative center of gravity. In arriving at politically viable legal standards, in addition to formally reviewing submitted briefs and memoranda and informally reading other legal commentary, judges engaged in a pragmatic assessment of the political situation, by factoring in the relative power of the protagonists and the interests of other important international actors.
208
The primary threat to the legitimacy of a UNFSA dispute resolution body in the context of climate change may be that a powerful State would choose to not comply with the decision given the dramatic policy changes that it might necessitate. As Silk recently observed, States may choose to not comply with "binding" decisions when they deem it against their interests:
In international law, even allegedly binding dispute settlement mechanisms such as arbitration may be ignored when a state disagrees with the decision. To illustrate, in the Beagle Channel dispute between Chile and Argentina, Argentina challenged the validity of the arbitrators' decision on dubious grounds and, despite the implausibility of Argentina's repudiation, the decision was never enforced . . . . Under UNCLOS, there might be strong domestic and international pressures to sign a In a perfect world, the threat of climate change would be effectively addressed through the international institutional responses developed in the 1990s. Unfortunately, the specter of climate change looms larger now than it did a decade ago, and the prospects for adequate responses within the UNFCCC framework appear increasingly remote. Now more than ever, those most vulnerable to the impacts of climate change must explore alternatives that may finally galvanize the major greenhouse emitting States into action. UNFSA is one option that deserves further exploration. 210. See supra notes 3-4 and accompanying text.
